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igests ecent Opinions Recent Case Comment* JUGICial Notice By Appellate Courts 
Rule 23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. 
ew Jersey decisions if officially reported are to be cited from the Official ATTORNEYS — PRACTICE OF Of Matters Not Brought To The 
ns (by the official serial numbers of the reports, and not by reporters’ a“ . 
and numbers); if not officially reported, that fact to be stated and the LAW — Preparation of tax 
ms may then be cited from unofficial reports. returns by laymen. Att . ’ 
nF ‘ : The members of Lowell Bar ention 0 e Trial Court 
j3 — Annuities directed to|clear and unqualified. It does}association brought a suit in 
ee aes GapNms ome hag, limit the source of the pay-|equity to restrain respondents, 
pus if the income is m-|;ments In any way. It unequiv-|who are not members of the| The doctrine of judicial notice|tion of the trial court. This nec- 
cient, unless the will lim- | oca lirects the trustees tO|par from holding themselves |represents one of the oldest and|essarily removes that great and 
payments to those made/pay $1,000 annually to each of|out as qualified to practice law,|most valuable constituents of|complex body of case and statu- 
: of income. the daughters after the de-|andq from giving legal advice|Our jurisprudence. From thejtory law dealing with situations 
S—ANNUITIES — An an- ase of their  respective}in respect to liability to pay|Gays of the Year Books, courts|where a court is called upon to 
ity is a stated sum per an-| mothers. While the payments|income taxes and to enjoin the|have noticed matters of many | take judicial notice of local stat- 
m payable annually unless | wer ) be made from income|preparation and execution of |diverse kinds which they have|utes, municipal ordinances, and 
perwise directed. = ~~ juntil the “mill property” waslincome tax returns. The facts|considered (a) sufficiently no-]other similar matters of law. 
om an opinion by|S0ld. there was no such desig-|showed that respondents had|torious and (b) commonly re-|Also specifically excluded from 
rendered Septem-|"4tion or restriction imposed|advertised, by newspaper and cognized. Today, as in earlier|discussion are the cases where 
44. In Chancery of] @fter the sale of the “mill prop-|placards, an income tax service|times, the doctrine remains a|error is alleged because the trial 
Between Paterson | } Since the will provides|for individuals, including pre-|kind of common-sense “taking-|court refused to take notice of a 
Bank ete. and Mosher, et|that the annuities are to be|/paration of tax return and/|for-granted” of certain facts|}fact drawn to its attention. 
ror nplainant: Garret |paid in any event and not out|“counsel in handling income tax|Which experience has shown|However, an attempt will be 
For defendants. Mo-|°f income only, the deficiency|matters should any develop|need not be proved. To put the|made to ascertain the principles 
i B Paul Rittenbere | Of income is payable out of cor-|after the official audit by the|matter another way, it declares|underlying notice of foreign 
i. McHenry of the|PUS U. S. Tax Department.” The|that there are certain proposi- laws, not because it is felt that 
Ba For det ndant. While the testator undoubt-]lower court enjoined respond- tons in a party’s case as to which ]such law differs in nature from 
- & Hunziker edly expected the residuary es-|ents from advertising their tax he will not be required to offer |local law, but because the courts 
1 the construction | ‘2% t@ Produce enough income|service and from making out evidence. . 7 nave oommanty treated its ex- 
brought to deter-|'° Pay the annuities, that fact}income tax returns as a regu-| diy sage tgpmreercler be re sige a ree of fact. 
eetndinn adidamaiiid not controlling since he|lar occupation. Respondents ap- nen in raed comment be 4 e erris ve Commnaneian Nat. Bank 
Siti “| clear expressed his intention|peal. Held, injunction modified|process and supporting reasons|of Chicago, 158 Ill. 237, 41 N. E. 
9e made are pay- the full amount of the|so as to permit respondents to|used by appellate courts in their |1118 (1895); State v. Horn, 43 Vt. 
ut of income, OF} ann lities be paid. ae ‘epare income tax returns,;determination of the propriety |20 (1870). 
are chargeable which according to their cus-|0f taking official cognizance of] when a party wishes a court 
principle of cer-| (Continued on page 2, col. 1) |tomary practice were “of the|facts not brought to the atten-]of first instance to excuse him 
» as tO make up aa _ lleast difficult kind,” but affirm- — = = —|from producing evidence on a 
n the income. Reno Divorce Is Held ‘ed in respect to respondents’ | Court Holds Army Veterans} oj yo, cae he te eumected te 
pal grb ge Invalid By Delaware Court | undertaking sel srpirgrdl legal Must Be Reinstated In Jobs make a request; and, if neces- 
: : onde, a counsel in the event of tax dis- sary, to have available sources 
ae gee Decision Applicable to Two | putes a the aggre Reinstatement Ordered When a neon so that the judge 
a wiikies ot ts Classes Of Cases As Lowell Bar SR Ss ee See Doctor Is Found To Have mg refresh his memory. Walton 
—— - — } Provided By State Law 1943) 52 N.E. (2d) 27. Been An Employe Vv. Stafford, 14 App. Div. 310, 43 
LOWS Rca aie Sere In determining that respond- N. Y. S. 1049 (1897), affd. 162 
0 axnsalty $0 Savy], Womineeee. Dal. (CORE — [6a AE eae tae acta nnn. Rn — eal Oe 
$1200 ant sinitie to | De! are’s Superior Court has _— — bale rage caliice ied first decision construing the se- »p . See sheep a * 
na , sales eek a Ses Gens See their regula1 oceupation the |lective service act’s requirement |kuk & Hamilton Bridge Co., 287 
2 ' “ Maa MIE _ court in effect decided that that employers reinstate return-|UJl. 246, 122 N. E. 467 (1919). 
ee pate Doss gal ohio <i svalld tn this st such activity did 7" — ed veterans to their jobs, the | When he fails to follow this pro- 
ae sith ne | Han are rggray mais S anise. tute the “practice of law. Tals Federal Third Circuit Court of |cedure and brings up the matter 
. yme re mainin Har ided d wn by Chief Jus-|phrase seems to be impossible Appeals held that a medical di- for the first time on appeal, our 
k into the estate|tice Daniel J. Layton and Judge]of any comprehensive and sat- rector for an industrial corpor-|Precise case arises. The power 
S tne ft ] f Tt | } r n 4 the nin ? H »+ mtr Initior t ‘ : . 7 c alle > - j 
wel trus oes 0 | tic re d S. a dt me, Se opinion isfactory Gefinition, and the ation was an employe within of the appe llate court to notice 
2 #race|cited Delaware statutes which|courts have apparently conclud- | +p, meaning of the law and was |Such a fact cannot be doubted. 
woreda ne yong = Ri gearing ed hat —_ — — entitled to his old job after dis- Paesion v Williams, -” Tenn. 
Mosher and $1,2 ate, itory, or untry in]|unauthorized practice must be charge from the armed services. |186, 83 S. W. (2d) 895 (1935); 
Kate M. Benson. lorder to obtain a divorce for a Aeotdiad on its own facts.’ It is Written by Judge William H. Shapleigh v. Mier, 299 U. S. 468, 
death of Lucy C. | cause occurred in this clear. however. that although Kirkpatrick, the unanimous de- 57 S.Ct. 261 (1936). But this pow- 
will directs thejstat yr for a cause which is/the precise scope of the phrase | .i.ign ordered General Cable|er is not used unrestrictedly, for 
to her daughter | ground for divorce under!may be indeterminate it cer- Corp., of Perth Amboy, N. J., to/the general rule as commonly 
he $1.000 annu- | aws of this state, a decree |tainly i1 des more than mere reinstate Dr. Albert E. Kay, as stated would seem to be that the 
After the death of Dla be of no force | preparati for, and appearance |+), company’s medical director. | @ppellate court will not take ju- 
son, the trustees effec his state in, court. An oft-quoted at- In refusing to rehire him, the] dicial notice of a fact unless it 
Oo pay $1,000 an- The Superior Court judges|tempted definition . of the company claimed he was an in-|W4@S brought to the attention of 
ne Marie Carey mmented “Wh ether legal re-|phrase states that it includes dependent contractor rather | the trial court. Line v. Line, 119 
ain specific be- ctions o1 1 desires im- | ‘“preparatiorx of legal instru- than an employe. It further con- Md. 403, 86 A, 1032 (1913) 
sed bj sonal religious |ments by which legal rights are|,..40q that. since an employes’|1. Cases Dealing with Nonlegal 
und social creeds are wise,|secured, although such matters health association for which Dr. Facts 
e he enlarged an prag-|;may or may not be pending in Kay had been medical examiner For the purpose of this dis- 
a ma by some with | court Where the law in 4/had engaged another physician|cussion, the cases on judicial 
E "espe dissolution of|particular field is wholly case-/,4q refused to take Dr. Kay | notice of non-legal facts, as dis- 
requires a|made it would seem that such|),-x it would be more benefic-| tinguished from foreign law, 
g er tolerance of foreign de-j|field is exclusively for the lic-|;.) 4, the employes if the same|seem to fall into two general 
{ rees of divorce obtained byjensed attorney; where the law doctor was medical director for|classes: (a) where the appellate 
dom aries of this state are|1s statutory and the statutes are| hon the company and the as-|court takes notice of a fact in 
ay thei matters ¥ the competency | interpreted by administrative soetation. order to save a satisfactory de- 
$1,000 annually|of the Legislatu > det termine; | re , the current trend The court ruled that the law|cision from reversal: and (b) 
The comeland wh hy has |is to permit laymen or qualified does not say a returned veter-|where the appellate court takes 
ry estate is in-|been fit pub-| ‘Continued on page 7, col. 1) |@n must be an employe, but] judicial notice of a fact in order 
these annual p it 1s is intended to protect “a posi-|to reverse the judgment of the 
stee now seeks power of the hcsag oe 2 Michig Re ltion in the employ of an em-|trial court. 
ourt to whittle it away by de- + f iat 736|Ployer,” and that Dr. Kay held] The first group of cases pre- 
described as a $10 Cred , “orn. os, "= [such &. position. sents no great problem; indeed, 
annum payable The opinion was given in an 2. a i 7 dl. a : Concerning the company’s |the average or mine-run case of 
otherwise di- ym a decree of distrib Ee R. 22 at not contention that there would be]|judicial notice of a matter of 
income or pro- red by the Orphans’ | 17) “.ect  " |“loss of efficiency” and “addi-|fact by an appellate court is of 
determinate in | Cour lower court also had ATTORNEYS’ AND tional expense” if separate doc-|this kind. Every legal and prac- 
according to|held the Reno divorce involved COUNSELLORS’ EXAMS tors were employed by the com-|tical consideration would seem 
ts, though a cer-| was lid Ithough finding pany and the employes’ health|to make judicial notice proper 
be provided out of | th was correct, the Superior The October attorneys’ and association, the court stated |in this case. The effort and ex- 
. be payable. The |Court reversed the lower court's counsellors’ examinations wll that if such a claim were up- pense of a trial is finished; a 
‘ere fit these qualifi-|decree for other reasons IN €@/lbhe held at Crescent Temple, held it “would defeat the main scemiknaaik dit aaade a dak. fo 
and clearly annui-|complex case involving the ad- North Clinton Ave., Trenton, | | PUrPose of the act and limit es, Pia pe — 
ministration of the estates of on October 19th and 20th operation to merely capricious “Ab 12 Michigan Law R - 
fuage of the will is!the divorced parties. ; or arbitrary refusals.” ee ee ee ee 
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DIGESTS OF RECENT Frank DeFilipo advanced, the and innocent creditor is fore- Berk prepared a will for each! Bar Considers Program 
OPINIONS balance of $2,500 and took title| warned There had been no such|complainant giving everything Aid La V 

to the motor in his own name.|suspension of operations here.|to the other and providing that 1 wyer- eteran; 

The engine was installed in the|The statute also requires that| thereafter all should go to the 

plane but DeFilipo would not|the purchaser shall be without| daughters. No mention of the|Resolution’s Provisions R,, 

CORPORATIONS—INSOLVENCY | permit its use without insurance. | notice of such insolvency or con-|son is made in the wills. At the From Priority For Jobs 7 
—MORTGAGES —A_ purchase} The insurance was unobtainable.| templated insolvency. That there}same time, he prepared the Revolving Fund 

here no contemplated in-|deed in question conveying the 
The Grand Rapids, Mich. (c¢ 


money chattel mortgage for a Rogers then induced appellant | Was 
of A broad program of 


present adequate consideration | ¢, join him in a loan of $2,500|S0lvency is apparent. The per-| parcel involved to the son 

given by a corporation while}. the company so that the com-]S0ns named had faith in and|deed contains a covenant 

insolvent, held, under the facts, pany could secure the engine.| expectations for the future of} assumption of the existing|%® returning war vet 

to be a valid lien, Appellant agreed, the engine was | te yers was provided in 

—The essential object of R. S. acquired, and a chattel mort vas for the purpose of continu-|It also provide ‘This convey- tion presented to the 

14:14-2 is to prevent frauds by) a6 on the engine was given to] ing the corporate existance and|ance is made with the State Bar Association 
corporations by prohibiting the appellant and Rogers. The deal-| business and not in contempla-|ing covenan and condition. |"U@! meeting here. 
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depletion of corporate assets] jo. were essentially contempor-|tion of its insolvency That the second party cannot 
I , : lowes “Or pive . ry 
to the advantage of one). nous And even if appellant was]sell, convey, mortgage or en- |'#¥¥ers receive prefer 
creditor over other creditors. r after the ; aware of the corporation's pre cumber the tract herein yy. | reasonable length of 
nereaire in eneineg Wald il no ionate hy en 
—Suspension of business as ex-| “led and a demonstration |4icament, the statute would not| veyed during the lifetime of the |“ designated by cou 
ywressed in R. S. 14:14-2 eon-| pas sg : pues agg ty, ' hin inn gimbetin < part f the first part withont | resentative of indi 
I - : - lstaged. The plane, however, fe be applicable. The statute was] parties of the first part withou 
notes more than a mere failure On & ne 40. 192 not designed to inhibit bona fide| their written consent | ons. The Bar would 
: . mn September . (a Dlili Was! ra Saunt . = 
oe F y sligations , lk , ) 1 ne a re ‘ P } } Ora as 1aAVO af 
to meet maturing obligat filed and on October 11. 1927 the |/0ans or advances made to re Complainants signed all three], ,, “ae 
t } 7s ox lhoahilitat : n br +} , , /Or these lawyer 
Digested from an opinion by | company was declared insolvent, | @bilitate a cerporation by de instruments although they did the U.S d 
Jayne, V.C., rendered September |) pecember 20. 1927 the re laring them invalid if the effort] not understand that the deed : / , 
; ei n mober « d a aes Py : remuneration gener 
14, 1944. In Chancery of New] poiver was authorized t ell the | Insuccessiul save Stanley immediate and]. . , 1. 
iver Was aulnorl au : made to lawyer! 
Jersey Between Havens = and ets free and clear of encu | There was here no advantage le title to their house. Berk - : 
Mohne Aero Engineerin FOF | mrance Appellant t tend iven to appellant over existin® [recorded the deed and had it "ais : , 
appeliant stron x OUrol } tie ; entitled t refere ‘ ! CQL! nothing aken | | ret irned to himself. He ha re — P 
(Freeman Woodbridge, of cou I the proceeds f1 the ule editor ind | the ri ieed. Berk ‘ 
: l | 1 L i i Ss r ts) l¢ ( 
St 7 the ext ( hit oui neq a <« ( deed P ind . 
rhis soa Lippe t r ‘ . \ ‘ ; the I i ( i ai -” i 
ce i ect t ( ‘ cl I et a « + re red 
i ua 
1 } } al 
fusing a ele t ) ( rb nil _ é' ' : tio q fica 
i crea ‘ ‘ . \ deed r i ent p ’ d 
he ( ) ’ \ ( > t ( A re d 
on March 31, 1927 i tel 
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; ¢ $1 O ( deed is inoperative unless it / a ies we rag at fang. | equity O Oct Nashvill 
is delivered by the grantor] ° c : pola amy 2 (19] 
———— and accepted by the grantee a8 : noe ageiian 
' SAVE ith | An essential element of deliv- | f 
} wi LEGAL ery is the intent of the grant- it 
SAFETY FOR or that the deed shall be-|. . at cee pipe Bi 
ae TRUST s | come immediately effective as | _ ig a ae eas se gr nent. S ’ nev. Lis 
| ra a conveyance. s 
PROFIT Recording of a deed raises a| | 
' presumption of delivery but | ti 2 a 
MORTGAGE ‘ does not of itself constitute = 1) 
FUNDS delivery unless the Register “ ear te Cite ade ites ,|turn thereof. I di 
AVAILABLE | may be deemed the agent of Re ns “ ee ss es 7 te 4, q ual idit 
ATTRACTIVE im | the grantee. i Stantew's agent . 
RATES <69 ditors. Under | CHANCERY PRACTICE — He The us a vel f $500. Ss e 
. is| who seeks equity must do ry siovaray Sees ~ ttherefore be de . F 
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-. : to show the ondi-| fairly inferable from the cases. |This the court refused to do. Al- : ial 
rogram Judicial Notice » show the breach of & ¢ ~ , ; Go. Al- | Emmerglick Named Speci 
V tion contained in an insurance|It would seem easier to get an|though it recognized the judicial ‘ 1 
eteran; oe ee policy. The court refused to no-]appellate court to recognize a|notice statute, it insisted that Assistant Attorney Genera 
1ue JTT1 abe i 2 x 3 . 
- e such a quality in kerosene | generalization of fact not men-|notice would not be taken un- areca 
sions Raul. +, has presumably been|and observed that it would not|tioned at the trial than to ob-|less “such+aws are read in evi-| Leonard J. Emmerglick, New- 
or Jobs T ed find a fact which had not been | tain notice of a specific fact un- |dence in the lower court—plead-|ark lawyer, has been appointed 
F One Chevrolet Coach | found below, since that would|der the same circumstances. ed, or at least proven, below. a Special Assistant to the At- 
: ' ; - nstrusion into the prov-|. . . , , See alsc . Miss i - . , rt 
“ ’ mobile v. Oklahoma 171} 2€ 4n 1 usion into the prov 2. Cases Dealing with Foreign See also Turner v : lissouri, K torney General of the United 
Aich ( = 4 43 P. (2d) 774 (1935) ince f the trial court Laws =. oe R., 346 Mo. 28, 142 S. W. - : P ; 
of ; ct ” ps i ; 7 (2d) 455 (1950) States, and will be in the Anti- 
. . , oY ¢ tary r > he rirt IEW in ner- 7 . P < « “ . 
me \ of an automobile in| The min ity viewpoint, per The problem of judicial no- rus ivisi t mart 
ve ; ee ain rei nitéte age . a . al ‘ “a ‘ Trust Division of the Depart- 
; key had been found|mitting notice under these Cir-| tice of the laws of foreign juris- On the other hand, there are 
lI . wsatiak mms enpniihebeanis aeninnad tart i ‘ ‘ 3 ri sine cas ww ment of Justice. Admitted t 
lave a verdict author- imstances, is represented by dictions involves essentially dif- |cases such as Walker v. Lloyd, ment of Justice. Admitted to the 
the M + e 4 lou, W ; Oe a eer ee ee nan : ‘ ang | New Jersey Bar in 1927, Emmer- 
; ation of the car re- é ich as New York Indians | ¢.-ont considerations Although | 295 Mass. 507, 4 N. E. (2d) 306]***™ pie Pe sap ite ‘ 
ion t hi t », United States. 170 U.S f reel : NP a t . glic as been active for y 
ise it had not been|v. United States, 170 U.S. 1, 18S. such laws are commonly said to | (1936), holding that an appellate slick has been a fo many 
: whiskev wa intox- cr 531 1898). Parrish v. Wil- be matters of “fact” as to the | court can notice the law of a|Ye@rs in he work of bar aren 
tna + } ; 4 . on ¢ ‘ s rf ee . , ats ‘ ations » ice the Vice-Preciden 
. a he yrohib on liams, 169 Tenn 186. 83 S. W reviewing domestic tribunal | sister state despite lack of men- ations. He is the Vice-Pre sident 
ele! : eile a eae Yd) OF ar ae : Paceline ; Ct tact 1 : , of the Essex County Bar Assoc- 
lied only ) intoxi-| (2d) 895 (1935), and Nelson ; > 5 | tion of it at the trial. The Wyo-|-* “© “9 3 ‘is =o 
of t a ame aa Eastern Bldg. & Loan Assn. v. a ’ j ne ih iketeteln ad aes 
ges. The court held | Jorgenson, 66 Utah 360, 242 P.| winiamson, 189 U. S. 122, 23 S.|ming and Illinois courts have |‘@U0n, and Chairman of the 
CO nAt . - , ‘ ’ . ' ss _— " ‘ 4 Jeu Irsey state r Associa-ge 
: of the ntoxicating | 945 (1926 In the New York In- Ct. 527 (1903) it would seem | Similarly taken notice of foreign Ne w Jerse y State Bar Associa 
indi L +] hina a Sea ee egy [PF » oo tion rommittee n ostwe 
1d f whiskey was un-|dians case, the Supreme Court| that the problem involved is es-|!aws under their judicial notice |40" Committee on Postwar 
ild - ; F ‘ i : LU : > . 7 : lammnine "or the past tw waare 
1i¢€ here being evidence recognized hat it ordinarily did sentially a legal or judicial one statutes although they were not Planning. For une past two years 
ré ree ‘ teats tae ’ gies elamene 0 “5 — site s : he has beer y share ¢ + 
juid was whiskey and|not take notice of facts when| courts historically have treated|introduced in evidence below.|D€ 4s been in charge of the 
it eile stead ‘ ee ee ers ie tt. pita: : patty : : er Jashington office of the Ameri- 
iking judicial notice }! found by the court below, | ¢oreion jaw as a question of fact | Trepanier v. Standard Mining & Wa: ysehe ‘ Ameri 
te ' eae ial alent tetas hn take orn eT ee ' wares oe one : RE r , o« ‘an Bar Association, acting as 
‘ating nature there-|but proceeded to take cogniz- and proper for the attention of | Milling Co., 58 Wyo. 29, 123 P ~ Bar Associatio me A : 
ne nas ox. iinie embete Se ee ; - ; ‘ anc Se ee , |the clearing center of the Asso- 
Hufstedler v. Sides, | 4 certain documents em- | the jury. For this reason, this|‘2d) 378 (1942); Christensen v. ciation’s war eff Bm activities 
App., 1942) 165 S. W.|anat from the executive and | giseussion of notice by appellate | Blinstrup, 264 Ill. App. 163, 1)" *" > wal oe Ne “auaiate 
tit echendenke with 4 : : Pc one ar e is the author of “New Jersey 
, legislative departments with a courts of facts not called to the | N. E. (2d) 273 (1936) H ‘ _ silos J 4 
ed 1) fF ¢ tras vie » determining whether ’ Annotations to the Resta 
iffice to istrate | . ee waae’’~* lattention of the trial court oe A large part of the seeming- of the Law of Trust - 
: , hich t} the vernment intende oO}, hot Taal i onal : oe ge fe ee ew OL SU — 
pi which dor oo we d t poses to include a brief consid- disagreement between these two ‘pean avtinios on tenel 
eral applied ur | ‘ eration of the principles involv- | lines of case may be resolved b 
: tion; in effect tl e In ed in judicial notice of foreign | reference to the laneuage of the ; 
d filling me form- | ¥4 ‘ law by appellate courts when nO|statutes. Thus in the Uniform Posy : , : 
— t which } } , | reve! é eal Meet , © cteses teak ; ee the court to take jud notice 
hich ha f proof has been made below that | Judicial Notice of Foreign Lav , : 
yw by inadvertence In Parrish v. Williams, supra, |such law existed. Act and in states such as Co Oi a foreign statu re.y 
she 1 grout os : ; Sanaa aes Mecbeag nde agente: ag, discretionary or if e common 
da C up Of Case id Nelson v. Jorgen- At the outset, we face an ad-'necticut, Georgia, Massachusetts |, ' + 
; +} annellat : we : | , law obtains, the appellate cour 
= appenuate Cou! son, supra, judicial notice was ditional obstacle not present lr | al d Virginia, i req lired that ll not take re f + fe 
t ce cognizance o! ¢ . *1) n 11) 19] notice +} + P i Lip eo? natin — “ . ss 
wi P : sage BP ; | of the fact that a certain |2@ discussion of judicial notice of | the cou shall judicially notice law unless proved as any 
ight to the atten- n It would seem to|the laws of other states or other ; 
, or , ¢ date w 1 Sunda order 3 phn: “<" lother fact. 
lal court in orde be a general rule of law that, in |nat é the case ma be. In 
‘ er ndon + hoelaw "1h | x ‘ : 
—_— emen me at} ft on below. The |the absence of a statute, the | ite ich < 1ose of c) W respect to non . 
t to understand f ipon which the minor- |courts of one state will not take New York, and Tenn- | facts, alt ign there oy 
I ty t lessened d are based are muc judicial notice of the law of an- |« e, it is provided t the | tablished rule declaring the im- 
, Nat the cou are e difficult to determine thar ther state. Peet v. Hatcher, 112 |court will or may take notice of | Propriety of 1 é tne case 
ent on Ut! yoint i the weeiontee Sica Ala. 514, 21 So. 711 (1895); Bopst | foreign law. Althoug he courts | Of foreign 1 . tS ar 
97] renre ntar nose oO! Nn majority VLOST Pee paren an’ aid . ae Daca . . ‘ +} he ed * 
rue, represented ; tate that the | ¥: Williams, 287 Mo. 317, 229S. W.|of those states with mandatory | the 10.€ commu . as 
. ‘ . 1 nN | nat f ee me 7 . + 3 + 
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4. 1032 (1913 Wood ss . . subiect to exce pt ons and wl € Ce 7ed obligatio » take | bro 4 - 
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Oo ; tioned belov here reasons aré palais paar ; : 
421 (1871), and Bux- whee ba ‘ a_i : 2c found, it would appear t uld his instance d) F t 
Nashville, 132 Ark. 511, 201 ' he effect is to weaken an ot the cease 4 peggy aan poe a nae z : 
1912 inns n he authority of the case as ; eae gerictiess E “ “ 
sve ‘ ia epy~ ‘ 1 i iDil ea rule OI Ou ] - t t 1 ] dil- |+ t t r f 
¢ , dq precede for the position tha oe ares ae ; 7 . 
Wlll I K 1l- ‘ sited ‘ s yrudence. The effect of this rule € ffect j f -lqd t 
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AUENER. SOE UE aan ‘ elov roof are essary in every case mmon- rule. Fu evidence T 
: : e court bek ; n I I 
3uxton v. Nashville : : volving rei law, and that | de lons such as those of the] re r ( é t t 
Line involved a con- An . t would be improper for the] Missouri cou Esmar v. Haeuss- | judicia d st 1a 
the Sur 4 ial court to take judicial notice |ler, 341 Mo. 33, 106 S. W. (2d f< d log ) 
t was held t : ( that law even though the | 193 apps deny no- e 
1 contract en- | ! ror z moral di ap- ial court was perfectly willin mers - 
an ordinance pass- | silence which May |to do so and was itself fami ervi ile of plead-|~ a 
: nd } have effect lured the trial ‘ lina] : ; “e praaht ; 
) la and hence 8 d r “| with the applicable rule of law ind t nd eral 
L ey rt erronéous decisioz . 4 7 ¢ or 
vould ni € - 30 Meseabiee ata ee | State v. Horn, 43 Vt. 20 (1870) r states, that foreig 
ed for the first |And € ] the courts are é f a 
eee eet i CN a raaa However, a majority of the 9€ pseaded il ¢ sel wisn- 
f In Wood vy. | S#rong!3 fiuencea by HOSE , , i . es tor pon it eee 
J - +: y thich declare that all irisdict where the rule was ‘ A}d 4 
n Fire Insurance Co., | Pl ipies whicn deciare that all } ‘ . meer : , 
New York Court of |intendments and presumptions Jt already established by de- With regard to tl ere 
sked to take jud- |Should be indulged in to support | cision have now enacted statutes | PPOen - » 
j idgment below : k | fact nd foreig b )- 
! ct tl ker- AGE ,; “ requil the courts to take jud- . ; 
; , aa ; : , oe courts to take jud-| nate courts, wi tten- Exclusively 
lla! nmable One ) er g rai principle iclal ne ce of foreign law. Illi- |° E , A 
hes iz —— _|nois, Indiana, Kentucky, Maine ‘ — . eee LARGEST TITLE PLANTS IN THE STATE 
y, Maine, "ae ‘ a 
Maryland, Minnesota, Montana, a 
pe New Jersey, North Dakota, Ohio, . thi 
—_ South Dakota, Washington, 
a e : e oa. : - r 19. 
RATIO ° eye W - Wyoming, and Hawaii have , , on 
0 TISION Of “WALLS | |sseried ne boston suai sppeliate cour | age 
é I 1e niform Judicial 
ad wise ag ' : NeW JERSEY REALTY 
n ot ~~ Notice of Foreign Law Act. Stat- ee 
} + + + 
1 y citations may be found in |‘ Eee S sadprcumien tall TITLE INSURANCE Co. 
: YO MOREIMPORTANT DUTY rests with iform Laws Ann. 269 (1942),| tion of the a irt., sub- 
9.99 N ) MORETD! At rests Wit me Lawes sari. elirecerdig TE rin ae , 830 BROAD ST. » NEWARK 1, N. J. 
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, : : Georgia, Massachusetts, Michi- sities 
changing ec ne ee ere ota gan, Mississippi, Missouri, New 
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- lawyer's business. On matters pertaining to Virzinia, and Wisconsin. As one 
the business and investment problems of estate esult, some cases have arisen 
management and planning, this institution has these states in which the ap- a saan . 
had long experience. pellate court has been asked to NATIONAL 
cai — . on — 2 recognize a matter of foreign 
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AVOIDING UNNECESSARY NEW TRIALS 


onstitution 


The 
in part 


proposed ( 





The Supreme Court and the appellate div 
Superior Court, in addition to their other pows 
affirm, reverse or modify orde id f 
all cases and make final determin: i f 
cise such original jurisdiction k le 
final determination thereof, unless the end 
the right of trial by jury shall requirs 
hearing be ordered 
This provision will expanded 

Under such a rule wh ite ¢ ( 
court below erroneou direct verd 
remand the case for a venire de no 

proper judgment. Mirich v, T. J. Forse hner ‘Contrac ting 





Co. 


343, 143 N. E. 846, kg A.L.R. ty cf. Bothwell v. Boston Elev. R. Co 
215 Mass. 467, 102 N. E. 665, L.R.A. 1917F 167: 3 Am. Jur. See. 1201 
Such a rule will be an improvement ove ( Art 
VI, Sec. 8 of the New York Constitution and S¢ 84 N¢e 
York Civil Practice Act, as limited b e New Y lecisi Se 
Hirsch v. New England Navigation Co. 200 N. Y. 263, 93 N. E. 524 
In New York the appellate cou , E é d é ( 
reversal only where the facts f eded é 
established by record or otherwise, o ) 


QUALIFICATIONS OF THE JUDICIARY 
THE PROPOSED CONSTITUTION 


One of tne provisions of the proposed Constit 
come in for much criticism in the current campai 
vision (Art. V, Sec. V, Par. 2) requiring each J 
Supreme and Superior Courts to hav ef 
ment, “an attorney-at-law of this State in od star 
least ten years has somethin e said 
should be said too, though we strongly would 
constitutional provision requ e Ju S 
years a counsellor-at-law. 

First of all, it is to be observed that under o € 
tution or statutes our Supreme Cou Jus ( ( 
and Common Pleas Judges are not obliged 
It is left to each Gove a Se te x 
when appointments are made 

In addition—and s is the erest int 
tions ge for the Judiciary in the 1944 P dc 
as hig nd e\ highe h hose fixed é 


our Constituti 
commission } 
Syckel John 
former Gov 
United Stat 
commiss 


Justice tn sé 
Associate Justices of 
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age, } 
State for at least fi 


Those doing the work of 
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quired to possess the very 
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present Common ‘Pl eas Judges are 
to a higher standard than 
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1944 Constit 
1909 amendments. 
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We think 
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ution 
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Tenant Forced Out By False Representations Of 
Landlord Is Entitled To Recover Damages 


(CCNS) — A 
forced to move 
the false repre- 
his landlady that 
use the premises 
home can main- 
ction against the 
landlady for damages, accord- 
ng to a novel decision handed 
down by Municipal Judge Leo 
Freund 

The 
fend 
that 
udgment for 
Judge Freund 
WS 


1. The prox 


Angeles, 
who 


reason 


Los 
tenant is 
of 
of 


wanted to 


by 


she 


¢ 


for her own 


tain an a 


to de- 
claim 


sought 
on the 
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judg rment 


mn 
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he obtained a 


by means of which she has 
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landlady, in violation 
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ted by the 
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from 
3. The 
of the directive 
Administrator, suppor 
judgment of the court, has 
failed to occupy the premises, 
has permitted persons other 


the occupancy of 


or 
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the premises 
The right of plz 
is based upon the 
if events, the judgment 
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the judge 
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above chain 
being 
yne of 
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“While it is true that a crim- 
nal action would probably lie 
this would furnish no redress to 


been put to the ex- 
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ng a place to 
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he award th 
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pense, the worry, 
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Reform Survey Completed 
In Two States 
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‘S—SUPREWMBIGESTS OF RECENT | creditors, legatees and other |each appeal with costs. It prays 
[USTICES OPINIONS beneficiaries, whether they have jallowance for these costs paid 
actual notice or not and whether |complainant as well as its own 
1omas J. Br they are competent or incompe- | costs. An executor or trustee is 
‘ober 7 an: fycontinued 1ed from page 2) tent. A guardian ad litem need|entitled to reimbursement for 
use, Jersey - MTES—A decree of the Or- not be appointed to represent expenses in a proper case. De- 
an’s Court settling an ex-| 2” infant in a probate court. | fendant’s appeals were from or- 
— stors account is conclusive The Orphan’s Court decree can ders affecting its personal lia- 
W. Parker Bf inst all the world including only be _opened for mistake or | bility. They were not for the ad- 
ober 1: aniMgitors, legatees and benefi- wane. While petitioner has pos-| vantage of the cestuis. Defen- 
House. Ne vies, and whether they are sibly shown error he has not] dant must therefore stand this 
npetent or incompetent. shown mistake or fraud. Error expense itself and is not entitled 
or of the Orphan's Court is not mistake for which decree | to reimbursement. 
e E. Case approving an account is not | will be opened. Complainant appealed from 
tober a take for which the decree Complainant excepts because} one order which operated to 
lizabeth. a be opened. the account is entitled an ex-| improve the trust. Defendant 
— han Court decree does|ecutor’s and not a trustee’s ac-| successfully resisted this attack 
L. Bodine Jf charge executor with the|Count. The exception will be dis- | and may reimburse itself for the 
yber 1( tue of the estate in cash nor| @llowed because the proofs show | expenses of defending the action. 
ay, O ablish the value but fixes the account includes all trans- a 
ouse, vai. accountability of the ex-|2@ctions in either capacity. While| DIVORCE — Resumption of 
tor for the assets therein|in theory all acts are done in marital relations condones a 
— shatever their value. either one capacity or the other, prior desertion and breaks the 
V. E. Donge fh ree on accounting does not |in practice it is often difficult continuity thereof. 
ober ablish the legality of in-|to differentiate. The account will |—Held, on facts, petitioner was 
Can iments unless the question therefore be aia as though it not tricked or deceived into 
Oa s put in issue. were both as executor and as resuming marital relations. 
t from an opinion by | trustee Digested from an opinion by 
lehe rendered Septem-/} Complainant also complains|Hague, J., rendered September 
ember 44. In Chancery of | tecause the defendant did not|14. 1944. N. J. Court of Errors 
aters Between Stella D.|set up the trust lone time ago|and Appeals. Between Stefcik 
es ity Union Trust| py transfering the assets to its|and Stefcik. For petitioner-re- 
2e€ r complainant: Ac-|own name as trustee and giving |Spondent: Meyer M. Semel. For 
Namo N no. For defendant: |g refunding bond to the execu- ndant - appellant: Riker, 
B. Perskie Lafferty & Emerson tors. This it should have done|Marsh & Shipman. Jehiel G. 
30 2 zig). Irving Hupart: |and it will be as ordered. How- |Shipman, of counsel. 
Litem. ever. the beneficiaries have suf- This is an appeal by the wife, 
H. Porter ersy involves the | fered no loss by reason of the | defendant below, from a decree 
be ldelav for which they are entitl-|0f divorce nisi on the ground 
nex ed to restitution. The defendant | Of desertion. The defense was a 
did iz administer the trust | den 1 of the desertion and that | 
nd is accountable as trustee. | if re had been a desertion, it | 
c R. Coli here is no basis for com-|had been condoned because the 
of nant’s contention that de-|Parties had renewed marital re- 
endant must now set up a trust | Jations within the two year per- 
- n cash for the amount as shown | 10d. 
“ by the final account in 1930. De-| The parties resided with pet-j 
5 Of \ MC tacts VY-|fendant is liable for wrongful }/Uoners — Ss. enelr married 
, s Court ON /acts but not because it retained |life was not tranquil. Defend- 
ed V-E Das b 19 the securities in the wrong name.| ant left petitioner on July 29, 
; on March 6, 1939 | There is no basis for a surcharge.|1949. Petitioner made several 
Regulatory ! n this cause seeK-|The decree on the accounting |attempts to get defendant to | 
Continue on the and |approves and limits the liability | return but was unsuccessful. | 
McNutt Says from defendant | of the account to the amount set | Petitioner was inducted in the 
CCNS d trustee The | forth there In approved ioe armed forces on June 11, 1941. 
decedent counter- t sets forth the securit Thereafter he sent her money 
nil king 1ccountings | ‘ts which are a part of |}from time to time and when 
pi lant and de- eon hand giving a valu-|0n furloughs in 1941 and 1942 
a6 efendant answer- ition for them, The approval is}he wrote to her for appoint- 
“s a document en-| for the assets as set forth and}|Mments. She agreed, they met, 
tin final ac-| goes not establish a cash val and spe the night together. 
; -utors”’. Exce IN xr does it establish the lega He admits that he resumed 
ed. lor propriety of anv investments] Marital relations with defend- 
ri petitions to open retained unless that question | ant on each occasion but claims 
#3 Court decree On| was raised by exceptions to the} that he was tricked into it by; 
: fraud and mistake | apegynt and litigated before the}her promises that she would! 
40 und he was not|¢decree approving the account. |come back to him and re-es- 
“ by ad} rhe challenges the|tablish their home. The Advis- 
— richt of the executors to retain!OTy Master held that the re- 
ies inting in e Or- ek. This he can pro- sumption of relations under 
‘ S a procedure i! now since it was not|Such circumstances does not 
T ‘ree is conclusive determined in the ac-|#mount to condonation; that 
=* the world including The court after ex-|Petitioner’s consent was obtain- 
WO DAWA Bg | the matter finds that |&4 7 Gecelt a trickery and 
Z\lthe stock in question was im- does not constitute a defens 
ortgage Money, etained and therefore] The defendant testified she 
4 the executors with | Wen! th petitioner every time 
Available f the s tock as of the | he as Kked her, and that he would 
— improperly retained suggest they remain together 
C y Years of Service nt tries to put the tae 00d _ - = mange re 
1 —o—— ont 1 on the defendant.|T4is they did, but ee ee 
‘i oe ot do. She took an able to reach a_ satisfactory 
RANGE SAVINGS ee ey eager management |2greement because she wanted 
’ BANK ee a ; 1 ith nor ignor-|2 separate home. This court 
South Day Streets I": > any excuse. tects” ae See hon ine 
ca ee i weneated tem te al state w as voluntar on 
esi «gs og a4 )the part of each and not the 
RR NNANAWW eEl|"l"”"EFe curt ane lost result of deceit or trickery. Pet- 
itioner suggested and arranged 
sé F Pp R each meeting and the attend- 
eI i RINTERS FOR LAWYE S ant resumption. She merely 
agreed. Under our law his con- 
) LEGAL—FINANCIAL—CORPORATE ik ‘eeieiad hem enmiinhin: 
In New Jersey— tion or resulted in a break of 
the c ity of desertion. 
ADAMS PRESS, Inc. me anette 
in n 786 BROAD STREET, NEWARK, N. J. teases 
**%—Call Mitchell 2-1839 Night—Call WOrth 2-0061 (Continued on page 7, col. 3) 
. In New York— - eae 24a 
ORDER YOUR 1945 
the WM JUDICIAL PRINTING CO., Inc. 
tes 82 BEEKMAN STREET LAWYERS DIARY 
ont Call—BArclay 7-3648 
just : (Messenger Service Anywhere) TODAY 









































































































































Non-Partisan Choice Of 
Judge. Stressed As 


Necessary Change 


Charlester,_W. Va., (CCNS)— 
Stressing the importance of an 
independent judiciary, Circuit 
Court Judge Julian F. Bouchelle, 
in opening the Séptember term 
of his court here, advocated the 
future adoption of a plan where- 
by West Virginia judges would 
be selected on a non-partisan 
basis. 

“My experience of nearly eight 
years’ service upon this bench, 
contacts and exchange of views 
with judges of several courts of 
record of this state and frequent 
serious conversations with many 
of you,” he declared, “have 
strengthened my _ convictions 
upon a subject of grave import 
to you and to the people as a 
whole, the independence of the 
judiciary.” 


“The sanctity and ‘integrity of 
the courts means all to the peo- 
ple and their all, as affecting 
their rights and privileges, liber- 
ties and property, now more 
than ever before in the history 
of our judicial systems.” 


FOREIGN ATTORNEYS 


MEXICAN LAWYER 


Registered with Mewican Consulate 


LORENZO J. ROEL 


149 BROADWAY, NEW YORK 
BArclay 17-47% 














MEXICAN ATTORNEY 


Registered with Mewican Consulate 
Graduate U. 8. Law Schoei 
Mewican Immigration Cases 


Luis Rojas de la Torre 
50 East 42nd Street, N. Y. 








MUrray Hill 2-078 











FEDERAL TAXATION: 


Cooperating Lecturers: 
RANDOLPH EF. 
Trea 
“Tax Avoidance” 
LOUIS KISENSTEIN 
Counsel. Tre 


PAUL 


ury) 


(Senior 


EDMOND N. 
Lau 


CAHN 


School) 


(2 lectures) 
HELLERSTEIN 


ations” 
JEROME R. 


Company) 


THOMAS N. TARLEAU 
Gallagher of New York; 
Treasury Department) 


(2 lectures) 
ADRIAN W. 
of Treasury Department) 


(2 lectures) 
BENJAMIN HARROW 
John's University Law 
“Tax Problems in Purchase, 


(2 lectures) 


Cooperating Lecturers: 
LESTER C. LEONARD 
“Appeals in Law Cases” 
GEORGE F. LOSCHE 
“Reviews by Certiorari” 
GEORGE W. C. McCARTER 
“Equity and Probate Appeals” 
THOMAS GLYNN WALKER 
General Counsel for the 


Court” 
ISRAEL B. GREENE 


WILLIAM H. SPEER 


ation) 


WALTER F. WALDAU 
“Proceedings After Decision” 


Lecturer to be announced 


COURSES FOR 
LAWYERS 


(FIFTH SEMESTER) 


NEW JERSEY INSTITUTE FOR 
PRACTICING LAWYERS 


A Non-Profit Educational Institution 
Endorsed by the New Jersey Bar Association 
12 LECTURES—TUESDAYS 7:45 to 
i, “1944. FEE $35.00 


(Until recently, 


asury Department) 
“Correlation of Gift, Estate and Income Taxes” 
(Formerly Profes 


“Tax Problems in Creating Wills and Trusts” 


HARRY J. RUDICK (Member of Lord, Day & Lord of New York; 
chairman Committee on Tagation of Association of the Bar of 
New York) 


“Tax Problems Involved in Organizing and Dissolving Corpor- 
(Tag 


“Consolidated Tax Returns of Corporations” 
(Member of Willkie, 
formerly 


“Tax Problems Involved in Corporate Distribution” 
“The Relief Provisions of the 1942 Revenue Act” 


DeWIND (Attorney in Tar Legislative Counsel's Office 

“Tax Problems in Pension Trusts and Profit Sharing Plans” 

( Professor of Law 
School) 


Sale and Operation of Real Estate” 
“Tax Problems in Family Transactions” 


APPELLATE PRACTICE: 


(McCarter, 


(Former 
Jersey Bell Telephone 
“Appeals to Circuit Court of Appeals and United States Supreme 


New 


(Director of Institute) 
“Art of Brief Writing” (2 lectures) 

(Former 
Court, and now General Attorney for the Public 


“Art of Oral Argument Before Appellate Courts” 
(Lindabury, Depue & Faulks) 


“Appellate Advocacy As Viewed by the Court” 


M. BEGINNING OCTOBER 


United States 


ounsel to the 


{ttorney, Office Tax Legislative 


or of Taxation at New York 


Counsel to Consolidated Gas 


Farr & 


Counsel, 


Owen, Otis, 


Tar Legislative 


and Tasation at Nt. 


9 LECTURES—THURSDAYS 7:45 
to 9:45 P. M. BEGINNING OCTO- 
BER 19, 1944. FEE $25.00 


English & Egner) 


Federal and now 


Company ) 


Judge, 


Judge Hudson Circuit 


Corpor- 


County 
Service 





AN ALLOWANCE OF $5.00 IS MADE 
RATA REFUND WILL 


FOR 
BE MADE TO MEN CALLED FOR MILITARY SERVICE. 


MORE THAN OND COURSE. A PRO- 




















All lectures will be given at the Institute’s 
Lecture Hall, 1060 Broad Street, Newark 
Registration may be made by mail addressed te 
New Jersey Institute For Practicing Lawyers 


1180 RAYMOND BOULEVARD 
NEWARK 2, N. J. 
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er than lawyers, 
rvices 


ipacity. 


to 
in a repre- 

Many ad- 
tribunals have de- 
wwn rules of prac- 
specifically provide 

of laymen,’ and 
‘*hment upon fields 
reserved exclusive- 
torney is viewed by 
lawyers with 


"Ing 


is courts have taken 


view regarding the 
laymen before its 
have 


and even 


tutional, 


being 
the implied pow- 


as 
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it these expert laymen are|Heher, J., rendered September 15, 
eminently qualified to practice | 1944. New Jersey Supreme Court. 
in this field where the greater! Broad & Branford v. J, J. Hock- 
part ol the work requires the enjos Co. For appellant: David 
sotution of accounting prob-|+ yonneff; Charles C. Trelease 
a an ei ptr ss of counsel. For respondent: Mil- 

igs “ag are ee | ton M. Unger. 
wed a Pras ce ier al Defendant let certain premises 

Daiae ite - shi |from the plaintiff under a writ- 
- ro ” Cayg waren vr saee eer }ten lease. The lease provided 
a fee iat tonsa e < i that defendant was to use the 
epara j ( return | 

org |premises for the business speci- 
. e “ ‘ = Bavite | fied and “for no other business 
; a at di enti | ‘except : written consent of 
. 1essor, Which consent shall not 

|whether he m suggest for-,, 
bach Risen ped | unreasonably withheld)” and 
iS ) a corporation, or crea-/ regulations, in the pre paration 
tio a trust. It rece has | of return or in giving ad- 
| be held in organization | vice regarding it.” Some courts 
f ne vas engaged l- | have accepted the idea that if 
le ) ve 4 1aW ere it | mm custom i he com- 
| une k to effe r its cli-|m rmits certain activi- 
len f nd F ve a ) iyme even 
ls PF ces included,|though techni the 
k i, § $s O nd ) x oO! 

) i le ervl 
f e main 
d 4 depa yur he employme i 
l a ) - I ] ) dD conaen da 
m S 1 pra f The 
corpora B Association has 
a a ered tl tl here 
€ ( capl C O and 
tock |q ( re inte vin- 
14 

é ld cons | é of facts, and 
There is a}} made f uggestion, t- 
nfli I I cases 5 la *t I ) J t! accoun da i 
é mie ol laym jand a é although no 
5 e the reduction ¢ }doubt distressing to the client 
S cr pr pertv ul =| ha idv unt eous to en- 
rized The opin-|gage both an accountant and 
my al ¢ |a lawyer and to let them ad- 
limited to instances st e division of effort and 

é yrepare tax Yre-| responsibility In arriving at 

rns ust difficult |}any conclusion as to what con- 
nd cou seems t0|stitutes the practice of law it 
zest 2 different result|must be remembered that the 
obt re the prob-| primary se in barring lay 
Y ec e mo com- persons certain activities, 
¢ com} whether be the prepara- 
n t € a partic-|tion of ix returns, drawing 
i y Cl 10N,/documents, or giving of advice, 
at le one case the/is not to preserve a monopoly 
t pr for the members of the bar, 
S n but rather to protect the pub- 
rejected ¢ a lic from the evils of the prac- 
rmi! t ne tice of law by persons who are 
Although no specific state-| unqualified, untrained. and 
t I without the guidance of suit- 
;able codes of professional eth- 
m ics 
possib : 7 
ew and 2 












er of the judiciary to define 
the practice of law, a statute 
which permitted accountants to 
practice before its Department 
of Finance.‘ Other courts, how- 
ever, have held that the legis- 





re may permit laymen to 
Iractice before administrative 
commissions,° and that it may 
define what constitutes prac- 


tice of law.’ The legal profes- 
10n matter of common 
‘tice has permitted account- 
to operate in the tax field 
in the preparation of returns 
and in giving advice as to tax 
liability, and certified public ac- 
countants are admitted to prac- 
tice before the U. S. Board of 
Tax Appeals. It would seem 


as a 

















DIGESTS OF RECENT 
OPINIONS 


(Continued from page 5) 





EVIDENCE—On question of rea- 


sonableness of refusal to ac- 
cept sub-tenant held error to 
exclude evidence of the char- 
acter of and business uses in 
the immediate neighborhood. 
DISTRICT COURT PRACTICE— 
Where counterclaim is filed in 
excess of the jurisdiction of 
the court, proper practice re- 
quires either a _ voluntary 
waiver of the excess or a dis- 
missal of the counterclaim by 
the court. 
Digested from an opinion by 
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that the lessee would not sub- 
lease without the written con- 
sent of thé lessor, “which con- 
sent shall not be unreasonably 
withheld”. 

Defendant™had to remove to 
other premises and advised the 
landlord of its receipt of an of- 
fer to sublet the premises for the 
retail sale of dressed poultry, and 
requested the landlord’s consent 
thereto which was refused. The 
defendant moved out and the 
landlord sued for the rent for 
the month of May, 1943. The de- 
fendant by way of specification 
of defenses, set up that the 
plaintiff’s refusal to consent to 
the subletting was unreasonable 
and thereby deprived defendant 
of its beneficial use of the prem- 
ises; and by counterclaim asked 
$2,700, the rental for the balance 
of the term. Defendant then 
moved for a transfer of the 
cause from the District Court to 
the Circuit Court. The Circuit 
Court judge denied the motion 
for a transfer on the ground the 
counterclaim was a set off and 
hence would not exceed the jur- 
isdiction of the District Court. 
The cause was then proceeded 
with on this theory in the Dis- 
trict Court. 

A jury was empanelled to try 
the issue, but the District Court 
judge directed a verdict for the 
landlord the close of the 
counterclaimant’s case. 

Error 


exclusion 


at 


is assigned (a) upon the 
evidence offered 
» reasonableness 
d’s refusal and (b) 
the issue 
law 


ol 





of 
a as one of 
court. 


agreed case reveals 


for the 
plain- 
circumscribed in 
the presentation of evidence on 


unduly 


he issue of reasonableness. The 
! judge barred evidence tend- 
i to show the character of the 
immediate neighborhood, and 
the business uses to which the 


surrounding properties were de- 
voted. He seems to have proceed- 
ed on the erroneous theory that 


the landlord’s declaration “that 
he did not want the sublessee 
offered for certain reasons and 


other tenants did not 
of the sub- 
of the issue 


because hi 
like the busi 


decisive 


ness 
lessee’ was 
of reasonableness. 
Arbitrary considerations 
taste, sensibility or 
do not determine re 
Mere whim or caprice, 
honest, will not suffice. The 
standard is the action of a rea- 
sonable man in the landlord’s 
position. What is ju fair and 
suitable under the circum- 
stances? In view of the ground 
taken by the landlord, the evi- 
dence offered was material 
to what a reasonable man would 
do in the circumstances, 
Respondent that 
evidence incompetent 
irrelevant in that (a) 
no eviction, and (b) 
had no _ jurisdiction 
counterclaim since 
$2,700. 

But the trial judge did not 
dismiss the counterclaim as be- 


of 
convenience 

asonablenes 

however 





as 


the 
and 
there was 
the court 
over the 
was for 


argues 


was 


it 


and directed a verdict “in favor 
of the plaintiff on the counter- 
claim.” If as argued by plaintiff, 
the court had not jurisdiction, 
then a venire de novo is the 
proper course, to the end that 
the issue be determined on the 
merits by an amendment of the 
counterclaim to confer jurisdic- 
tion. 

Reversed and a venire do novo 
awarded. 

PARTICULARS Particulars 
may be granted in tort actions 
even after issue is joined, 

—The function of particulars in- 
cludes limiting the adversary’s 
proof and gaining information 
as to what is going to be set 
up so that a defense may be 
properly prepared. 

Digested from an opinion by 
Burling, C.C.J. rendered Septem- 
ber 21, 1944. New Jersey Supreme 
Court, Atlantic County. Wein- 
stein v. Penn.-~Reading Seashore 
Lines. For plaintiffs: Albert M. 
Shahadi by Elias G. Naame. For 
defendant: Lloyd, Horn & Per- 
skie by David Perskie. 

This is an action for personal 
injuries and property damage 
allegedly sustained by the plain- 
tiffs as a result of the negligence 
the defendant. Particulars 
were demanded by the defendant 
which the plaintiffs refuse to 
answer on the ground they are 
all within the knowledge of the 
defendant. The demands are in 
effect: 

1. In manner the 

train not properly under control. 

2. What ‘sary observa- 

tions did the 

make. 

3. What other 

lacking. 

4. What 

required 


of 


what was 


nece 
employees fail to 


equipment was 


and 
defendant 


other necessary 


did 


signals 








fail to give. 

5. In what manner was the 
train not operated in compliance 
with the laws of this State 

6. In what manner was the 
crossing not properly guarded 
and what other warning devices 
were missing. 

7. How and in what manner 
was defendant otherwise care- 


less. 
The power of the court to 
grant particulars in tort action 
after issue joined where the 
questions asked are proper is no 
matter of dispute. The 
of particulars to secure 
of the 


longer a 
function 


a discovery opponent’s 





case with greater particularity 
then is disclosed by his plead- 
ings, both for the purpose of 
preparing a pleading in reply 
and to limit his proof at the 
trial, as well as for apprising o1 


of what is going to be set up, so 
that a defense may 
prepared. 
Accordingly, answer is 
quired to 1 and 2, but answer 1 
directed as to 3, 4,5,6 and 7 


be properly 


not re- 





(Continued on page 8, col. 1) 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from 





page 7) 





PLEDGES — DIVIDENDS — Or- 
dinarily, the pledgee of cor- 
porate stock is entitled to re- 
ceive dividends paid thereon, 
but such right may be reserv- 
ed by the pledgor and may 
be waived by the pledgee. 
Digested from an opinion by 

Donges, J., rendered September 

14, 1944. N. J. Court of Errors 

and Appeals. Federal Deposit 

v. Schlemm. For defendant-ap- 


continue to receive 
ends as her husband had 
is born out 
did receive 
idends from 


the divid- 


by the fact that she 
and retain the div- 
1929 on, even after 








payments of interest had ceased 
in 1934. And plaintiff as its as- 
Signor before it, continued to 
recognize defendant’s right for 
more than a year after it be- 
came the assignee 

The court concludes that in 
view of the undisput testi- 
mony, there was no on oO 
fact to go to the Since 
there was no evidence from 
which contrary ferences could 


+ 


be drawn, it became a question 
pellant: Walscheid & Rosen- :, ‘ ’ : 
< of law for the court and it wa 
kranz. For plaintiff-respondent: Oa , ; 
~ : error to refuse defendant’s m 
Milton, McNulty & Augelli and 
' tion for a directed verdi ! 
Joseph Keane. , 
. ‘ ? her favor. 
Appellant’s husband was in- Reversed 
debted to plaintiff's assignor in 
the sum of $19,500. He had as- ; meena 
a REAL PROPERTY — An estate 
signed as collateral 45 shares of ae , 
: , on condition is one created, 
stock of the Colonial Life In- ae 
. enlarged, diminished or de- 
surance Co., then worth con- 
: feated by the occurrence or 
siderably more than the debt ey: 
‘ failure of occurrence of some 
He died on August 22, 1928 and , 
, contingent event. 
the assignor’s agent called in on . : 
—To defeat a contingent estate, 
appellant and informed her of 
7 the event must happen and 
the debt. As a result, appellant 
the grantor must have the 
executed a note to the assignor 
: right of re-entry. 
for the same sum and assigned ae : , 
—An estate on limitation is one 
the stock as security. Appellant _ . 
: originated by the use of words 
was the sole beneficiary of her : 4“ PD 
: of duration such as “while”, 
husband's estate. In 1939 the ae ee ” 
“during”, “so long as 
























































This 
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tl 


+ 
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law. A bill quia timit, 





to 


shorat e the holders of real 
property from vexatious claims 
that cast a cloud upon their 
title is inherent in a court of 
equity. Moreover the cause of 
action, although essentially leg- 
il, may be prosecuted in equity 
by virtue of our statute law 

A dispute prevails concerning 
the characterization of the pro- 
vision in the deed. An estate on 
condition is one crentes, en 
larged, diminished or defeated 
by the occurrence or failure of 
yeecurrence of some contingent 
event. The grantor or his heirs 
rp must re-enter or have 











in order to 


one or- 


f words de- 
tim such 
as while during so long 
Ls len the des ated lim- 
ative eve } ns, the es- 
te ends naturally and wi ut 
ul re-entr ind the proper 
reverts. An estate on condition- 
al nitation is one which is 
c veyed to one person, so tha 
ipo the occurrence f some 
ontingent event the estate 
shall depart from the original 
rants ind pass to another 
Some onditions are  prece- 
dent and hers peng esr A 
condition subsequent affects an 


























































SUSSEX COUNTy 
Supreme and Circy;, 
Hon. Joseph G. Wolber — 
Motions—Every Frida 
at Paterson. 
Common Pleas 
Hon. John C. Losey 


COURT NOTES 





BERGEN COUNTY 


Supreme and Circuit 
Hon. J. Wallace Leyden 








; : a rials begin October 24 
High number reached in call 
109. UNION COUNTY 
Pleas . 

stot aittine Supreme and Circyj; 
a a Hon. Frank L. Cleary 
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| 
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307. 


Assignment Judge 
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Anthony Gmeiner Hon. Edward A. McGrath FR 
Supreme and Circuit Motions—Every Frid * 
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Weekly call: 677 en an 
Motio Friday, September 29. Bankru tci 
Cle n 
Hon. W. A. Smith. P $ _— 
} 
Common Pleas “ os 
Hon. W. Stanley Naughright ts $2 ithe 
High number reached— { ( 
Weekly call: 165. <2 
Motions—Friday, September 29. 
HUDSON COUNTY .s 
Supreme Court : 
Hon. Henry E, Ackerson ‘ 
Weekly call for September 29, 2 
| High No.—60 " 
Motions—Friday, September 29. 


Circuit Court 


















































































Ste ar ‘ollateral were assign- : bat ; 
pr "1 and oll - . Psp ele “1-1 _wWhether a condition is subse- intere which is already vested. Hon. Thomas Brown “ 
e o plaintif nterest was — : ; Hioh number reached— 
aid tl te fi “~~ h quent or precedent to the | Whether s a condition pres-| High number reached—31. 
ol >» note °S - 2 y ‘ ‘ ‘ . : - rary Wriday 
= : eo - r urs = the vesting of an interest depends | e< t or subsequent depends Motions—Every Friday. 
1usband an 1en by the wife : , 
i <i aig upon the intention of the} +) tent the parties. | Common Pleas 
until 1934 Yividends on the : bee, Gate : Trials becin Novemt 
tock, amounti to o $500) Parties. When a co on tempers an| Trials begin November 13. 
stock, 1ounting to over . ore 
weave . it , —In the absence of a limitation | ect, he courts prefe » re . | — . 
early, were ‘ived by the ld : . | : crane — 
4 ' u d ‘ a¢ : bai ; of time to perform a condi- iditio subse- MERCER COUNTY | 
isband and then by the wife é ; Pad: : : 
until August 1, 1940. Subsequent tion, re anes time a | que Supreme and Circuit | 
to that time the stock was ing to t ne thing to be ess In this cas¢ e deed con-| Hon. A. Dayton Oliphant - 
transferred on the books of the is implied. lveyed a fee u a condition | Not sitting. 
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